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In the Matter of
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Telecommunications Carriers' Use
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)
)
)
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)
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CC Docket No. 96-115

COMMENTS OF
ALLTEL TELEPHONE SERVICES CORPORATION

ALLTEL Telephone Services Corporation ("ALLTEL") submits its comments in

the above-captioned proceeding in response to certain ofthe questions raised in the

Commission's Public Notice, DA 97-385 (released February 20, 1997). The Commission

seeks comment on the interplay among sections 222, 272 and 274 of the

Telecommunications Act of 1996 (the "1996 Act.") As a general matter, ALLTEL notes

that section 222, as opposed to sections 272 and 274, are directed to entirely different



public interest policies. Section 222 applies to all telecommunications carriers and is

squarely directed to the protection of subscribers' privacy interests. Sections 272 and

274, however, are based upon competitive concerns and, as a consequence, are

specifically directed to only those carriers whose discriminatory use ofCPNI would

present a legitimate threat to competition: the Bell Operating Companies ("BOCs".)

Ultimately, ALLTEL views sections 272 and 274 as independent requirements which must

be met by the BOCs in addition to their section 222 obligations.

1. Does tbe requirement in section 272(c)(1) tbat a DOC may not discriminate
between its section 272 "affiliate and any otber entity in tbe provision or
procurement of... services ... and information ..."mean that a DOC may use, disclose,
or permit access to CPNI for or on bebalf of that affiliate only if tbe CPNI is made
available to all otber entities? If nott what obligation does the nondiscrimination
requirement of section 272(c)(I) impose on a DOC witb respect to tbe uset

disclosure, or permission of access to CPNI?

Yes. The Commission has previously interpreted section 272(c)(1) in the Non-

Accounting Safeguards Order at para. 222. Viewing CPNI from the competitive concerns

underlying section 272 of the Act, the Commission determined that: 1) "information" as

used in section 272(c)(1) included CPNI; 2) the nondiscrimination provision of section

272(c)(l) governs the BOC's use ofCPNI; 3) BOCs must provide CPNI on a

nondiscriminatory basis; and 4) the BOCs must comply with both section 272(c)(1) and

section 222.

In ALLTEL's view, the Commission has, as a consequence of the Non-Accounting

Safeguards Order, already made the determination that sections 272(c)(1) and 222 impose

independent obligations on the BOCs; the BOC must be able to comply with both sections
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in order to share CPNI with their affiliates. Consequently, where the nondiscriminatory

availability ofCPNI to third party carriers is a prerequisite of a BOC's ability to share

CPNI with its affiliate and where the BOC must obtain subscriber consent in order to

fulfill that prerequisite, ALLTEL believes that it is incumbent on the BOC or the affiliate

to obtain the subscriber's consent to third party disclosure or do without the CPNI. The

situation where the BOCs are permitted to share CPNI with affiliates while denying the

same information to competitors under the guise of a section 222 privacy requirement, is

to provide the BOCs a vehicle to accomplish in practice the same anti-competitive

dealings which section 272(c)(1) and the Non-Accounting Safeguards Order were

intended to prevent.

2. If a telecommunications carrier may disclose a customer's CPNI to a third
party only pursuant to the customer's "affirmative written request" under section
222(c)(2), does the nondiscrimination requirement of section 272(c)(1) mandate that
a HOC's section 272 affiliate be treated as a third party for which the HOC must
have a customer's affirmative written request before disclosing CPNI to that
affiUate?

No. The separation requirements of section 272(c)(1) address competitive

concerns only. Section 222, and in particular, section 222(c)(1), does not either require

separations or, in ALLTEL's view, treatment ofa carrier's own affiliates (whether or not

they are BOCs) as third parties. ALLTEL sees no basis to infer third party status on a

BOC affiliate which has been separated simply to fulfill the section 272 nondiscrimination

requirements.

3. If a telecommunications carrier may disclose a customer's CPNI to a third
party only pursuant to the customer's "affirmative written request" under section
222(c)(2), must carriers, including interexchange carriers and independent local
exchange carriers (LECs), treat their affiliates and other intra-company operating
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units (such as those that originate interexchange telecommunications services in
area where the carrien provide telephone exchange service and exchange access) as
third parties for which customers' affirmative written requests must be secured
before CPNI can be disclosed? Must the answer to this question be the same as the
answer to question 2?

No. This question has yielded substantial comment in the instant rule making on

section 222 and has no section 272 implications. ALLTEL is an independent telephone

company and is not a BOC as defined in the 1996 Act. While acknowledging its

obligation to obey section 222, ALLTEL argued in its comments that a subscriber's

consent to the use ofCPNI within a carrier's intra-corporate family could be inferred

under section 222(c)(I) where the subscriber and the carrier had a preexisting relationship.

It would be counterproductive for the Commission to require treatment of affiliated and

intra-company operating units as "third parties" for purposes of section 222(c)(2). This

approach is entirely consistent with the answer to question 2. Were it not for the requisite

obligations imposed by the nondiscrimination provisions contained in section 272(c)(I),

the BOCs would not be required to obtain affirmative written requests. Compliance with

section 272, however, is a hurdle which only the BOC's must face to enter the in-region

interLATA market under section 271; non-BOC carriers not otherwise subject to sections

271 and 272 should not have a similar competitive hurdle falsely erected to establish parity

among local exchange carriers of disparate sizes.

4. Ifsections 222(c)(I) and 222(c)(2) require customer approval, but not an
affirmative written request, before a carrier may use, disclose, or permit access to
CPNI, must a DOC disclose CPNI to unaffiliated entities under the same standard
for customer approval as is permitted in connection with its section 272 affiliate? If
for example, a DOC may disclose CPNI to its section 272 affiliate punuant to a
customer's oral approval or a customer's failure to request non-disclosure after
receiving notice of an intent to disclose (i.e., opt-out approval), is the DOC required
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to disclose CPNI to unaffiliated entities upon the customer's approval pursuant to
the same method?

No. Unlike section 222(c)(1) under which subscriber approval may be inferred for

use ofCPNI between carriers with which the subscriber has a preexisting relationship and

affiliates (i.e., opt-out approval), section 222(c)(2) expressly requires the "affirmative

written consent" ofthe subscriber and presumably applies to CPNI disclosure to third

party carriers with which the subscriber has no relationship. In ALLTEL's view, there are

two different standards embodied in sections 222(c)(l) and 222(c)(2). Again, due to the

imposition ofthe nondiscrimination provisions of section 272{c)(1), the BOCs are

obligated to abide by the standard ultimately adopted by the Commission to govern CPNI

disclosure to third parties.

s. If section 222(c)(1) and 222(c)(2) require customer approval, but not an
affirmative written request, before a carrier may use, disclose, or permit access to
CPNI, must each carrier, including interexchange carriers and independent LECs,
disclose CPNI to unaffiliated entities under the same standard for customer
approval as is permitted in connection with their affiliates and other intra-company
operating units?

No. See answer to question 4.

6. Must a DOC that solicits customer approval, whether oral, written, or opt-
out, on behalf of its section 272 affiliate also otTer to solicit that approval on behalf
of unaffiliated entities? That is, must the DOC otTer an "approval solicitation
service" to unaffiliated entities, when it provides such a service for its section 272
atTdiate? If so, what specific steps, if any, must a DOC take to ensure that any
solicitation it makes to obtain customer approval does not favor its section 272
affiliate over unaffiliated entities? If the customer approves disclosure to both the
DOC's section 272 affiliate and unaffiliated entities, must a DOC provide the
customer's CPNI to the unaffiliated entities on the same rates, terms, and conditions
(including service intervals) as it provides the CPNI to its section 272 affiliate?

5



A BOC need only solicit subscriber approval on behalfofunaffiliated entities

where the BOC intends to provide CPNI to its affiliate. In such cases, the BOC must,

under the provisions of section 272(c)(1), provide the same information on

nondiscriminatory terms to unaffiliated entities.

7. If, under sections 222(c)(I), 222(c)(2), and 272(c)(I), a DOC must not
discriminate between its section 272 affiliate and non-affiliates with regard to the
use, disclosure, or the permission of access to CPNI, what is the meaning of section
272(g)(3), which exempts the activities described in sections 272(g)(I) and 272(g)(2)
from the nondiscrimination obligations of section 272(c)(I)? What specific
obligations with respect to the use, disclosure and permission of access to CPNI do
sections 222(c)(1) and 222(c)(2) impose on a DOC that is engaged in the activities
described in sections 272(g)(I) and 272(g)(2)?

Sections 222(c)(l) and 222(c)(2), which are directed to the protection of

subscribers' privacy interests, do not contain any provision touching on discrimination.

Rather, section 222(c)(3) requires that local exchange carriers using aggregate customer

information (defined at section 222(f)(2) as distinct from CPNI) make aggregate customer

information available on nondiscriminatory terms. In ALLTEL's view, section 272(g)(3)

should not be viewed as a blanket exception from the nondiscrimination provisions of

section 272(c), but rather as a limited rule of construction which permits BOCs to jointly

market with, and provide CPNI to, affiliates engaged in the businesses listed in section

272(a)(2) without providing the Commission a basis to deny the BOC's application for

entry into the long distance market under section 271(d)(3)(B). ALLTEL's view ofthe

limitations of section 272(g)(3) is bolstered by the language of Section 272(e)(2), which

separately prohibits a BOC (in a manner similar to that of section 272(c» from providing

facilities, services, or information concerning its provision of exchange access to an
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affiliate unless the facilities, services or information are made available to other providers

of interLATA services in the market on the same terms and conditions. In the last

analysis, and without regard to the construction of section 272(g)(3), the Commission

may still impose nondiscrimination safeguards on the BOCs' use ofCPNI when joint

marketing with affiliates under the broad authority preserved for the Commission in

section 272(t)(3). ALLTEL Telephone therefore believes that a BOC's section 222

obligations remain the same as those of any other carrier. Were the construction of

section 272(g)(3) to be limited, a BOC would still be required under section 272(c) to

ensure that CPNI is available to non-affiliated entities on a non-discriminatory basis. As

with other activities subject to section 272, a BOC should not be able to evade a

competitive safeguard simply because its activities are conducted through joint marketing

efforts with an affiliate.

9. Does the phrase "information concerning [a DOC's] provision of exchange
access "in section 272(e)(2) include CPNI as defined in section 222(1)(1)? Does the
phrase" services .•. concerning [a DOC's] provision of exchange access" in section
272(e)(2) include CPNI related approval solicitation service? If such information or
services are included, what must a DOC do to comply with the requirement in
section 272(e)(2) that a DOC "shall not provide any ... services .•. or information
concerning its provision of exchange access to [its affiliate) unless such ..• or
information are made available to other providers of inter LATA services in that
market on the same terms and conditions"?

ALLTEL believes that the term "information" should be construed consistently for

both sections 272(c) and 272(e) to include CPNI. The Commission has already construed

"information" to include CPNI in the Non-Accounting Safeguards Order. ALLTEL is

concerned less with what a BOC must do to obtain subscriber's consent to provide non-

affiliates with CPNI to satisfy the section 272(c) nondiscrimination requirements than it is
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with the preservation ofthe notion underlying the competitive safeguard. A BOC may not

provide CPNI to an affiliate without making it available to non-affiliates. ALLTEL

believes that the BOCs should be accorded a degree of discretion in the manner in which

they comply with section 222 in order to permit disclosure of CPNI to non-affiliates.

Respectfuly submitted,

Glenn S. Rabin
Federal Regulatory Counsel

ALLTEL Corporate Services, Inc.
655 15th Street, N.W.
Suite 220
Washington, D.C. 20005

(202) 783-3976
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CERTIFICATE OF SERVICE

I, Glenn S. Rabin, hereby certify that a copy of the foregoing "Comments of
ALLTEL Telephone Services Corporation" was mailed this 17th day ofMarch, 1997, via
first class U.S. Mail, postage prepaid, to the individuals listed on the attached (unless
otherwise noted).

Glenn S. Rabin
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